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Ddetambar 28, 1973

Traﬁé Country Van Lines, Ina,
3300 Veterans Higinay
Bohemia, Long Island, New York 11717

Attentiont Laity Binonfeld, Audit Control
Gentlemen:

He refer to your letters of July 30, 1%73, and August 10, 1973, '
files 21919-20-R-21-773 erd J4003~ETC-501~87), asking for review of
sattlements of your claimy involving application of thLa throa-year
poriod of limitation provided in 49 U.5.C. 66 for the filing of
transportation claims cognizable by this 0ffica,

The July 30 letter pertained to your bill Ko, 21919, 21920 which
vas sattled under our clalm f£ile TR-912956, The August 10 lettex
pertained to the following bills vhich were settled under the claim

filas shown: "
( B111 No, 34003 TK=951691
B{11 Mo, 32893 TE-954641
B411 No. 32965 TK-95467)
Bi1) No. 33026 TR-954650 -
B{11 Mo, 33021 TR=054213
B411 Mo, 32926 TK~055108

Trans Country Van Lines 1s a comxon carrier subject to¢ the
Interotata Commoerce Act, as amerded, and ite right to payment for
trengsportation of Governczent property is governmed by 49 U,8.0. 66,
including tho three-year period of limitation provided tharain, At
tho tima the shipments in question were transported, the atatute
reands

Paynen? for transportation of the United States
mail and of pursons or property for or on bohalf of
the United Statas by any common carrier sabjext to tha
Interstate Commerce Act, as amended, or the Civil
Asronautics Act of 1938, shall ba made upon preventation
of bills therefor, prior to gudit or ssttlezent by the
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Goneral Accounting Office, but the right is ressrved to
. the United States Covernmant to deduct the amount of
any overpayument by &ny puch carrier from any amount
subsequently found to ba dus such currier, The tarm
Wovezcharges" shal. be desasl to mesn charges for trans-
portation snrvices in excess of thoas applicabls therato
. uindey tha tariffe lawfully on'fila with the Interstate
Commerce Commission and the Ciyil Asromautics Board "
and charges in excess of thoae’ applicmblu thareto under
rates, fares, and charvgey eatalilished pursuant to
section 22 of this title: Provided, however, That
auch deduntions shall he made w uﬂthin threa y yours
(not dncluding any tiue of war) from the time of
paymant of billss Provided further, That every claim '
cognicable by the Ganeral Accounying Office for charges
for transportation vithin the purview of this aection
shall ba forever harved unless suth claim shall be
received in tha General Accounting Office within threa
yoars (oot including any time of war) from the \(atae
of (1) sccrual of the cauae of action thereon, or (2)
payment of charges for the travsportation involved,
or (3) subasquent yafund for ovorpayment of such
cherges, or (4) deduction wada pursuant to this
section, whichever is later., (GSept. 18, 1940, ch,
- 722, titla IXY § 322, 34 Stat, 955; tug, 26. 1958,
Pub, L, 85-762, § 2, 7.«! Stat, 860)

The claim on your b1ill Yo, 21919, 21923, TK-912956, is
11lustrative of the othor claims and will ba used for purposes of
discresions The shipment involved in that clain was delivered
Beptember 21, 1966, At that time, a cause ol action accrued to
Traus Country Van Lines for all of the charges due for the mesivices
rcudered under the bill of lading contract, Guvernmont Bill of Lading
No, D~026633), .

Your oripinal bill NWo, 21919, 21920, dated September 28, 1965,
for £3,988,66, was sent to the Army Finance Csnter and was paid
Novezbar 10, 1966, At that tima, Trans Country Van Lines' cause of
action for its tranaportation charges was disclharged to the extent
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of the payment but thers was an undercharge of $2,712,04 on the
shipaent a8 to which r cause of sction continued to apply under the'
terns of the statute, i)n Novexber 11, 1969, thres yurrs after the
date of payment of your oviginal bill for the services, the cause of
action for recovery of rha undercharge, absent any other intervening
material fact, would hava expired by the turms of tha stotute,

On April 4, 1968, Yeas than threa years after paywvent of the
original bill, this Office caused to be deducted from Trans Country
Van Lines' rovenuas the num of $1,828,66 for &n alleged overcharge
on the shipnment, This action was in error ¢nd a cause of action accrued
to 1rany Country Van Lirnes at that time for rvecovery of the amount
deducted, in addition to tha cauge of action Yor tha undercharge as
to which the statutory throe~year poried of lindtation had nok than

expired,

On June 15, 1970, wa receivid your supplemental claim for
$3,330,20, undev ynur bill Nd, 21919, 21920, At that tima, the couse
of action for renovery of the ervonsous deductfon was still in bedng
as it had sccrued on April 4, 19(8, leas than threa years bafore the
supplenental claim was received biera, The cause of action for
recovery of the undsrcharge, howaver, apparently had becone tims
barred as it had accrued on Novembar 1i, 1966, wore than threa years
befove your claim was received here. The settlement here of your
claim for $3,330,20 ullowed $1,828,68, the amount of tha deduction,
and digallowed the balauce because of the tinme bar and because $883,38
wvas not due on the maritse in any event,

. The question for decision, therxefore, iu whethar the deductioa
of §1,828,66, on April 4, 1968, was operative to extend the period

of limitation on the cause of action for recovery of the undercharge
for an additional three yearas or whether tho deduction created only

& new cause of action for recovery of the amount deducted without
affenting the period of limitation ther running on the cause of action
for recovery of the undarcharge,

In Frie Lackawanna Railwvay Company v, Unitnd States, 439 7, 2d
194 (1971), the United States Court of Claims, construing 49 U,.S.C,
16(3), a jurisdictional statute contaiving language similar te “hat
found 1in 49 U,8.C. 66, held that a railroad's cause of action fo.
chargea for tranaportation of Covernment property accrued on the




”

3-173654

date of dalivery but vis extended for'a period of three yeayvs from

the later of thret specified avents: : Payment of charzas, refund for
overpayment, or dpduction made pussuant Lo 49 U.£.0, 66, The court
viewsd tho occurrence of the later of any of thess sveats as opening
tha entire accounti for a pariod of thrae years and as p:vuitting auit
by either party within that tine period for amounts not limited vo

the.amgunt-of the rofund or .the. enount -of the deduction,

..
L)

In T.1. n.B. Prt\ight, Inc, v, Unitnd States, howaver, 302 ¥, Bupp,
573 (1969), tha United States Pletrict Gourt for the Horthnrn District
of Texas, construing 49 U,8,C. 304a(7), & juriedictional statute
likewine containing language si:dlar to that found in 49 U,S.C, 66,
held that a motor cavrier's cauan of action for recovery of the full

. amcuat of its charges continued for a parind of three yoars after date

of payment of its charges and that ite failure t9 file an aciion
within those threes yecara precludes recovery for any amounts claiwed
over and above the amount paid by the Goverpnent, The court also
held that the motor carrier covld racovor for amounts improperly
deducted by the Government when thosu deductions hadl been mada less
thaa three years prior to the filing nf the suit ass it was not until
such daductions vere made thak plaintift had a vausa of action to
rocover the deductions, :

It will be geen that tba above decivions, both reached by courts
of competont jurisdicticn, are dianetrically opposeds Yurthsrmore,
noither decision has busn oithexr repudiated or sustained by a higher
court having appellata povar of roviecw and thus each decision
represents the law as it is applicd in the respective jurisdiction,

In construing the time linitatiun provided in 49 U,5.C. 66 on
our authority to settle transportation claims, in the absence 0f an
authoritative decision by the Supreme Court of the United States, we
are not nccesgarily bound by ‘the decisions of tho lowsr courts.,

Conssquantly, neithor the decision by the United tutes Court of Clairs

nor tha decision by the United ftates District Couvt is necenuarily
diepocitive of the question affecting our jurisdiction and wa arw
entitled to gi'’a effect to tha rationale of sither court dawcnﬂing
upon vhich we find to e tho more persussiva,

Statutes of linitation of ths kind hers involved ave juriedic-

tional, cannot be waived by officers or agents of the United Staten,
and ars to be construed according to tha restrictions imposad,
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.!inn v, United Qitates, 123 U,8, 227 (1887); Munrc v, Unltld States,

%03 U,8, 35 (1938), We believe the decision by the United States
DNistrict Court, vhen applied to the analogous provisicus of AY U,8,C,
66, results in a more strict construction of the statuta and ona that
gives effect to 'tha lepgislu}ive intention to terminate causes of
acticn for tramsporfiition charges within three years after ths data
of accrual, And we dgres with the United States District Court that
ecparate causce of daction accrued whea the events specified in the
atatute occurred and that each cause of action terminated three years
after the time it accrued.

Under the rationale of the Court of Cleimw~ ds' ifaion, a claim for

. recovery uf trausportation charges, or a claim by this Office for

recovery of an uvercharge, could be prolonged almost indefinitely by
tha sinple expedient of the making of a toker, L3fund or deduction,
either of vhich would reopen the entire account and would give the
parties an additfonal three years withia which to make further demands
against each other unrelated to the amount of the refund or the
deduction 80 made., We do not belifave that this result wauy intended
when the statute vas enscted and we believe each causs of action
arising under the «vents specifiod in the statute is subject to a
separate period of limitation,

.+ In any event, the accounting officeras of the Goverunent long have
had the duty of rejecting those claims to which t ey believe there may
be substantial defenses in law or where they doubt their validicy,,
Longvill v, United States, 17 Ct, Cl, 288 (188l1); Charles v. United

States, 19 Ct. Cl, 316 (1884).
The settlements of your claims by the Transportation and Claizs

Divinion wero consistent with the conatruction of the statute set

forth above and consequently they are sustained,

Bincerely yours,
L R.F . KELLER

I'Peputy "Couptroller General
of the United States





